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STATEMENT OF THE CASE.

This is an appeal from a judgment following

conviction of appellant of the offense of a sale

of beer to an Indian, a ward of the Government,

and the unlawful possession by him of beer on an

Indian Reservation, all in violation of Section 241

Title 25 of the United States Codes Annotated.

Appellant w^as indicted in the District Court of

the United States for the District of Montana on



the 14th day of July, 1934, (Tr. 2-4); arraigned

and pleaded not guilty on November 23rd, 1935,

(Tr. 4-6); brought to trial on the same day, and

convicted and sentenced on that day, (Tr. 4-6).

Appellant was sentenced to sixty days imprison-

ment and fined the sum of One Hundred Dollars

(Tr. 4-6). From this judgment he has appealed to

this Court. (Tr. 15-16).

THE ISSUES

The questions involved are:

1. Is the sale to an Indian ward of the g vern-

ment of beer of an alcoholic content of 3.2 per

centum by weight a violation of Section 241 Title

25 of the United States Codes Annotated?

2. Is the possession in the Indian Country un-

der the exclusive jurisdiction of the United States

of beer of an alcoholic content of 3.2 per centum

by weight a violation of Section 241 Title 25 of the

United States Codes Annotated?

3. Can the conviction of appellant of the crime

charged in the indictment be sustained upon the

proofs and stipulations of the parties found in the

record?

ASSIGNMENT OF ERRORS
The District Court erred

:

1. In holding that the sale to an Indian of

beer of an alcoholic content of 3.2 per centum by

weight is a violation of Section 241 Title 25 of the

United States Codes Annotated.

2. In hokling that the possession in the Indian



country, under the exclusive jurisdiction of the

United States, of beer of an alcoholic content of

3.2 per centum by weight is a violation of Section

241 of Title 25 of the United States Codes Anno-

tated.

3. In finding appellant guilty of a violation

of Section 241 of Title 25 of the United States

Codes Annotated under the proofs adduced on the

trial and the stipulations of the parties.

BRIEF OF THE ARGUMENT

THE STATUTE AND ITS MEANING.
The three assignments of error in this case may

appropriately be considered together inasmuch as

they all challenge the holding of the trial court

that the possession in the Indian country of beer

of an alcoholic content of 3.2 per centum by

weight is a violation of Section 241, Title 25 of the

United States Codes Annotated, and that the sale

of beer of like alcoholic content to an Indian, a

ward of the Government, is likewise a violation

of said Section 241.

Upon the trial of this cause it was stipulated not

only that tlie indictment was drawn under said

Section 241 Title 25 USCA, but that the "beer" re-

ferred to therein, both as to sale and possession,

was beer of an alcoholic content not greater than

3.2 per centum by weight (Tr. 9-10). It was also

stipulated on the trial that the beer so sold and

possessed was beer of an alcoholic content auth-

orized to be sold by Chapter 106 of the Session



Laws of 1933 of the Legislative Assembly of the

State of Montana, as amended b}^ Chapter 46 of

the Laws of the Extraordinary Session of the said

Legislative Assembly (Tr. 10-11). All counts of

the indictment except those number 1 and 17 were

dismissed on the trial on motion of the District

Attorney (Tr. 11). These counts, 1 and 17 re-

spectively, charge sale and possession of beer.

(Tr. 2a{.

Section 241 Title 25 USCA reads as follows:

"TRAFFIC IN INTOXICATING LIQUORS.
241. Intoxicating liquors; sale to Indians

or introducing into Indian country. No ar-

dent spirits, ale, beer, wine, or intoxicating
liquor or liquors of whatever kind shall be
introduced, under any pretense, into the In-

dian country. Every person who sells, ex-

changes, gives, barters, or disposes of any ar-

dent spirits, ale, beer, wine, or intoxicating
liquor of any kind into the Indian country
shall be punished by imprisonment for not
more than two years, and by fine of not more
than $300 for each offense.
Any person who shall sell, give away, dis-

pose of, exchange, or barter any malt, spiritu-

ous, or vinous liquor including beer, ale, and
wine, or any ardent or other intoxicating
liquor of any kind whatsoever, or any es-

sence, extract, bitters, preparation, com-
pound, composition, or any article whatso-
ever, under any name, label, or brand, which
produces intoxication, to any Indian a
ward of the Government under charge of
any Indian superintendent or agent, or
any Indian, including mixed bloods, over
whom the government, through its de-
partments, exercises guardianship, and any
person who shall introduce any malt.



spirituous, or vinous liquor, including
beer, ale, and wine, or any ardent or intoxi-

cating liquor of any kind whatsoever into the

Indian country, shall be punished by impris-
onment for not less than sixty days, and by a
fine of not less than $100 for the first of-

fense and not less than $200 for each offense
thereafter: Provided, however, That the per-

son convicted shall be committed until fine
and costs are paid. But it shall be a suffi-

cient defense to any charge of introducing or
attempting to introduce ardent spirits, ale,

beer, wine, or intoxicating liquors into the
Indian country that the acts charged were
done under authority, in wTiting, from the
War Department or any officer duly author-
ized thereunto by the War Department."

The position of this appellant is that the design

and the only design, and the purpose and the only

purpose of Congress in enacting Section 241 was

to prevent the sale to Indian wards of the Govern-

ment and the introduction into the Indian countr}^

of intoxicating liquor. If this be the design and

the purpose of Section 241, then the introduction

into the Indian country, or the sale to an Indian,

a ward of the Government of non-intoxicating

beverages is not within the purview of nor prohib-

ited by said Section 241; and this w^ithout regarrl

to whether such beverages bear the name *'beer''

or are malt beverages whatever their name if non-

intoxicating in character. This position is sus-

tained by the statute itself. Section 241 is found

in USCA under the heading "Traffic in Intoxicat-

ing Liquors," and only a strained, not to say

wholly unjustifiable, construction of the Section
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can warrant the conclusion that Congress intend-

ed to prohibit the sale to the Indian of beer con-

taining no alcohol. The context clearly indicates

that the word "beer" as used in the statute means

only beer of an intoxicating character. The first

reference to "beer" in Section 241 is the provision

that

"No ardent spirits, ale, beer, wine or intoxi-

cating liquor or liquors of whatever kind shall

be introduced under any pretext into the In-

dian country."

The next reference to "beer" in Section 241 is

the provision that

"Every person who sells, exchanges, gives,

barters or disposes of any ardent spirits, ale,

beer, wine or intoxicating liquors of any kind
to any Indian * * * * shall be punished" et

cetera.

The next reference to "beer' in said Section 241

provides that

"Any person who shall sell, give away, dis-

pose of, exchange or barter any malt, spiritu-

ous or vinous liquor including beer, ale and
wine or any ardent or other intoxicating
liquor of any kind whatsoever, or any es-

sence, extract, bitters, preparation, com-
pound, composition, or any article whatso-
ever under any name, label or brand which
produces intoxication, to any Indian a ward
of the Government under the charge of any
Indian Superintendent or agent or any In-

dian, including mixed bloods over whom [be

Government through its departments exer-
cises guardianship, and any person who shall

introduce or attempt to introduce any malt,
wine, or any ardent or intoxicating liquor of



any kind whatsoever into the Indian country,
shall be punished" ei cetera. (Italics mine.)

It will be observed from the foregoing excerpts

from Section 241 that the term beer used therein

is invariably, in one form or another, associated

wdth the phrase "or other intoxicating liquor or

liquors." This is significant and from a legal

standpoint of consequence here. The doctrine of

noscitur a sociis irresistibly impels one to the con-

clusion that Congress in using the term beer in

Section 241 invariably in connection with the

phrase ''or other intoxicating liquor" had refer-

ence to beer as an intoxicating liquor. The lan-

guage of Section 241 and observations similar to

those above set forth constrained counsel for the

Government in the court below to take the posi-

tion that whether beer contained any alcohol

whatever its sale to an Indian, a ward of the Gov-

ernment, or its possession in the Indian country

was unlawful. This doubtless will be the conten-

tion here. This seems to the writer to reduce the

statute to an absurdity. Certainly Congress in

enacting Section 241 was not engaged in an at-

tempt to keep beverages from the Indian which

possessed no intoxicating properties. If that was
the intent of Congress what reason existed for

placing Section 241 under a heading of "Traffic

in Intoxicating Liquors," and why should the

word beer be always connected in the statute with

"other intoxicating liquors"?

F'urthermore, in enacting this statute was Con-
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gress attempting to keep intoxicating beverages

from the Indian, or was it attempting to prevent

the Indian from the use of harmless and non-in-

toxicating beverages? To ask the question is to

answer it. Congress was not concerned with the

consumption by the Indian of soda pop or ginger

ale. If it had been, those terms would appear in

the statute. Hence it is earnestly and seriouslj^

urged by this appellant that not only by the words

employed in the statute and their associate words,

but by the plainest principles of legislative intent

deducible from the statute itself, and the reasons

underlying its enactment, the term beer used in

Section 241 means beer of an intoxicating char-

acter.

IS BEER OF AN ALCOHOLIC CONTENT OF 3.2

PER CENTUM BY WEIGHT INTOXICATING?
If Section 241 only prohibits the sale to Indians

or possession in the Indian country of "intoxicat-

ing" beverages, then it becomes pertinent to in-

quire whether beer of an alcoholic content of 3.2

per centum by weight is intoxicating, or to speak

accurately, whether it has been legislatively de-

clared to be non-intoxicating. That Congress has

so declared is evidenced b^^ the Act of Congress

of March 22nd, 1933 authorizing the manufacture,

sale, possession and transportation of beer of an

alcoholic content of not more than 3.2 per centum
by weight.

That Act of Congress is found in United States

Statutes at Large, Volume 48, Part 1, Chapter 4,
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Page 16. It is entitled "An Act to provide revenue

by the taxation of certin non-intoxicating liquors,

and for other purposes."

"Nothing in the National Prohibition Act
as amended shall apply to any of the follow-
ing nor to any act nor failure to act in respect
to any of the following containing not more
than 3.2 per centum of alcohol by weight:
Beer, ale, porter, wine, similarly fermented
mal't or vinous liquor or fruit juice."

The title as well as the body of this Act is con-

clusive that Congress in passing it legislatively de-

clared that beer containing not more than 3.2 per

centum alcohol by weight is non-intoxicating.

This legislative declaration is binding on the

courts. It follows that if Section 241 Title 25

USCA was enacted for the purpose of preventing

the sale to the Indian or the possession in Indian

country of liquor of an intoxicating character the

legislative declaration that such beer is non-intox-

icating permits its sale to the Indian and posses-

sion in tlie Indian country.

As additional evidence that Congress consid-

ered and legislated that beer containing not more
than 3.2 per centum of alcohol b}^ weight was non-

intoxacting is the fact that the Act of March 22nd,

1933 was enacted before the repeal of the 18th

amendment. The 18th Amendment absolutely

prohibited the manufacture, sale, possession or

transportation of intoxicating liquor. It reads:

"After one year from the ratification of
this article the manufacture, sale, or transpor-
tation of intoxicating liquors within, the im-
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portation thereof into, or the exportation
thereof from the United States and all terri-

itory subject to the jurisdiction thereof for

beverage purposes is hereby prohibited."

With this Amendment in force it was beyond

the power of Congress to provide for the manu-

facture, sale or transporation of any "intoxicat-

ing" liquor.

As was pertinently observed by the Supreme

Court of the United States in National Prohibition

Cases, 253-350, 40 S. Ct. 486, 64 L. Ed. 946:

'The first section of the Amendment—the
one embodying the prohibition—is operative
throughout the entire territorial limits of the
United States, binds all legislative bodies,
courts, public officers, and individuals within
those limits, and of its own force invalidates
every legislative act—whether by Congress,
by a s^tate legislature, or by a territorial as-

sembly—which authorizes or sanctions what
the section prohibits."

Not only was this Amendment in full force, but

acting under the power conferred thereby. Con-

gress had enacted the National Prohibition Acl,

which likewise on March 22nd, 1933 was in full

force.

That Act provided, so far as we are here con-

cerned, that:

"No person shall manufacture, sell, barter,

transport, import, export, deliver, furnish or
possess any intoxicating liquor except as
authorized in this chapter, and all the provi-
sions of tJiis charpiler shall be liberally con-
strued to the end that the use of intoxicating
liquor as a beverage may be prevented."
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With these sweeping and general prohibitive

provisions of the National Prohibi'tion Act in full

force Congress passed this Act of March 22nd,

1933, declaring such provisions should no! apnly

lo beer of an alcoholic content not greater than

3.2 per centum by weight. The National Prohi-

bition Act does not mention beer by name, but

did at that time and for some time afterward ab-

solutely prohibit the manufacture, sale, transpor-

tation and possession of ''intoxicating liquor."

Congress, therefore, in passing the Act of March

22nd, 1933 was designedly legislatively declarir^g

that beer did not fall within the term "intoxicat-

ing liquor."

In this connection it should be borne in mind
Ihat under the Eighteenth Amendment Congress

had the power to define Intoxicating liquor. This

power was upheld in the case of Rhode Island vs.

Palmer, 253 U. S. 350; 64 L. Ed. 946. In that case

the court said:

"While recognizing that there are limits

beyond which Congress cannot go in treating
beverages as within its power of enforcement,
we think those limits are not transcended by
the provisions of the Volstead Act (title II.

Par. 1), wherein liquors containing as much
as 1/2 of 1 per cent of alcohol by volume, and
fit for use for beverage purposes, are treated
as within that power. Jacob Ruppert vs. Caf-
fey, 251 U. S. 264, ante, 260, 40 Sup. Ct. Rep.
141."

Following the admitted power referred to by

the Supreme Court, Congress changed the defini-
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tion of intoxicating liquor on March 22nd, 1933,

by exemptnig from the National Prohibition Act,

beer, wine, ale and other liquors containing not

more than 3.2 per centum of alcohol by weight.

(27 USCA 64 a) This became the new definition

of intoxicating liquor under the several statutes

of the United States, as effectively as did the orig-

inal provisions under Section 4, Title 27, USCA.

Sub-committees of the House and Senate held

lengthy hearings on the proposed amendments

permitting 3.2 beer.

Before the Senate Sub-committee, this explana-

tion was given by Hon. William H. Hull, a Repre-

sentative in Congress from Illinois:

'The Supreme Court of the United States,

in deciding the case Ruppert versus Caffey,
said that Congress had the right for the pur-
pose of regulation to establish the arbitrary
standard of one-half of 1 per cent in order to

make the eighteenth amendment effective. It

was clearly admitted, however, that Congress
had an equal right to change this standard so
long as it did not transcend the language and
the intent of the eighteenth amendment in

prohibiting the manufacture, transportation,
and sale of beverages that are actually intox-
icating.

"The definition of an intoxicating liquor
in the national prohibition act is conceded to

be arbitrary and incorrect and it is not even
attempted by the Government to uphold il as
a definition."

and on page 61 the following:

"Senator Bulkley. I would like to know
how they arrived at exactly 3.2 per cent as the
most desirable amount. I understand that
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you say that it would make a more satisfac-

tory drink than 2.75. Why do vou fix that at

3.2?
Mr. Hull. I took the 3.2 per cent because

that is what the Scandinavian beers are fixed

at, and w^e are talking about non-intoxicating
beers, and the Scandinavian beers are non-
intoxicating.

Senator Bulkley. They tried to get as large
a percentage of alcohol as they could without
its being intoxicating?

xMr. Hull. Yes. And that is the reason that
I followed their course.
Senator Bulklev. Experience bears that

out?
Mr. Hull. Experience bears that out."

The repeal of the Eighteenth Amendment was

not accomplished until December 5th, 1933, hence

it was in full force and effect when the statute

above adverted to of March 22nd, 1933, was enact-

ed. The courts take judicial notice of the date of

the repeal of the Eighteenth Amendment. It was

so held in the case of United States vs. Chambers,

78 L. Ed. 763 where the Supreme Court of the

United Slates, speaking tln'ough Chief Justice

Hughes, said:

'This Court takes judicial notice of the fact
that the ratification of the Twenty-first
Amendment of the Constitution of the United
States, wliich repealed the Eighteenth Amend-
ment, wasconsunnnated on December 5, 1933.
Dillon V. Gloss, 256 U. S. 368, 65, L. Ed. 994, 41
S. Ct. 511."

In addition to the foregoing the Legislative As-

sembly of the State of Montana had prior to the

Act of Congress of March 22nd, 1933, declared beer



14

of an alcoholic content of not more than 3.2 per

centum by weight to be non-intoxicating. This

Act was approved March 14th, 1933 and is found

in the Session Laws of Montana of the Twenty-

third Session, Chapter 106. Section 4 provides:

"Beer containing one-half of one per cent

(%%)» or more, of alcohol by volume and not
more than three and two-tenths (3.2%) of al-

cohol by weight, or beer of an alcoholic con-
tent declared by the Congress of the United
States to be non-intoxicating, is hereby de-
clared to be non-intoxicating and may be
manufactured and/or sold or transported in

and into this state, or possessed therein,

in the manner and under the conditions pre-
scribed in this Act and not otherwise."

This Act was also passed at a time when the

Eighteenth Amendment and the National Prohi-

bition Act were infull force and effect. This lan-

guage of Section 4 "or beer of an alcoholic con-

tent declared by the Congress of the United States

to be non-intoxicating," is significant. Congress

had not when this state statute was enacted passed

the Act of March 22nd, 1933; but immediately the

Act of Congress did pass on March 22nd, 1933 the

Beer Act of Montana above referred to went into

effect. In other words the going into effect of

the Act of Congress of March 22nd, 1933 made im-

mediately effective the Montana Act dependent

as it was on Congress declaring beer of an alco-

holic content of 3.2 per centum by weight non-in-

toxicating.

From the foregoing it would seem to be indis-
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piitable that both the Congress and Legislative

Assembly of the State of Montana have legisla-

tively declared beer containing not more than 3.2

per centum by weight to be non-intoxicating.

IS IT UNLAWFUL TO SELL TO AN INDIAN OR
POSSESS IN THE INDIAN COUNTRY ANY
BEVERAGE CALLED "BEER" CONTAINING
NO ALCOHOL WHATEVER?
Counsel for the Government contends that this

inquir}^ must be answered in the affirmative; that

the use of the term "beer" in Section 241 prohibits

the sale of such beverage without regard to alco-

holic content or intoxicating properties. It has

been held otherwise under statutes very like Sec-

tion 241.

In the case of Bowding Green vs. McMullen, 134

Ky., 743, 26 L. R. A. (N. S.) 895, 122 S. W. 823, the

court said:

*'As intimated in the Anderson Case, supra,
there is grave question as to the power of the
legislature to enact a law prohiloiting the sale

of liquids that are not intoxicants, and not in

tiieir make-up detrimental to health or the
peace or good weal of society, although they
may contain malt or spirituous or vinous
liquors. The legislature, wlien framing the
Cammack law, put this construction upon
these words 'spirituous, vinous, malt or other
intoxicating liquors,' meaning plainly that
the inhibition was to cover and include all in-

toxicating drinks. If not, wh}^ use the words,
'or other intoxicating licjuors?'

"

In the case of People vs. Stickler (Cal.) 142 Pac,
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1121 the statute under which defendant was pros-

ecuted provided:

'The term 'alcoholic liquors" as used in

this act, shall include spirituous, vinous and
malt liquors and any other liquor or mixture
of liquors which contain 1 per cent, by vol-

ume, or more, of alcohol, and which is not so

mixed with other drugs as to prevent its use
as a beverage."

The court said:

"The contention of the defendant is that,

inasmuch as the information declares that

the malt liquors, which the alleged illicit

keeping and selling of which he is charged,
contained a less quantity of alcohol than that

specified in Section 21 of said act as applied
to "any other liquor or mixture of liquors,"

etc., to-wit, 1 per cent, by volume, or more,
no offense under said law is stated against
him. The argument is that the general lan-

guage of Section 21, to-wit, "and any other
liquor or mixture of liquors," etc., must be
examined by the light of the maxim, noscitur
a sociis, and that, as so viewed, it must be
held that the provisions as to the quantity of
alcohol that must be present in such liquors
to bring them within the interdictions of the
statute, includes those liquors ejusdem gen-
eris, specially enumerated by the language
immediately preceding it.

"The position of the Attorney General is

that the special language of said section is not
qualified or in any degree controlled by the
general language thereof, but that, by the spe-
cific enumeration in said section of spiritu-

ous, vinous, and malt liquors, the Legislature
intended such liquors to fall under its ban
regardless of whether they do or do not in

fact contain alcohol. In other words, it is the
contention of the people that the intoxicating
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character of "spirituous, vinous, and malt
liquors," as so enumerated in the statute, has
been established by the Legislature itself, and
that it is not for the jury to revise the judg-
ment of the Legislature upon that matter and
so determine whether such liquors are or are
not in fact intoxicating. State v. Frederick-
son, 101 Me. 37, 63 Atl. 535, 6 L. R. A. (N. S.)

186, 115 Am. St. Rept. 295, 8 Ann. Cas. 48."

**We are still of the opinion, however, that

the Legislature did not intend to make it un-
lawful for one to engage in the business of
selling non-intoxicating liquors. In other
words, it is not reasonable to suppose that it

was the legislative intent to contraband the
traffic in spirituous, vinous, or malt liquors
possessing no intoxicating quality. To the
contrary, it seems very clear, when we con-
sider the ultimate object of the local option
law, that the Legislature thus aimed the shafts
of its denunciation solely against any liquors
the use of which would produce intoxication,
and that, b}^ specif^^ing the quantity of alco-

hol which, when used in liquors, would bring
them v/ithin the condemnation of the statute,

it intended to and did establish a test ai)plic-

able to all liquors the sale of which was de-
signed by the statute to be prohibited in any
territory to wliich the law might appropriate-
ly be made applicable. This conclusion is ar-

rived at by a view of Section 21 of tiie act by
the light of the rule of construction, ejusdem
generis, above referred to. In its practical
application, this rule simph^ means that:

"General and specific words which are cap-
able of an analogous meaning, being associat-
ed together, take color from each other, so
that the general words are restriced to a sense
analogous to tiie less general. 3 Words and
Phrases Judicially Defined, p. 2328."

In the case of Abbott vs. State 11 Ga. App. 43,
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74 S. E. 621 a statute was under consideration pro-

hibiting the sale of "any alcoholic, spirituous,

malt or intoxicating liquors, or other drinks which

if drunk to excess will produce intoxication/' The

court held that the determinative question was
whether the liquor sold was of a kind "which if

drunk to excess" would produce intoxication; in

other words, that the concluding language of the

statute qualified and gave meaning to the ante-

cedent specific enumerations found therein.

But the matter of what construction should be

given to a statute such as Section 241 has been set

at rest by the decision of the Supreme Court in the

case of United States vs. Standard Brewery 251 U.

S. 510; 64 L. Ed. 229. There the defendants were

charged with unlawfully using certain grains, etc.,

in the manufacture of beer for beverage purposes,

which contained one-half of one per cent of alco-

hol by weight and volume. The defendants pre-

vailed on a demurrer to the indictment. The pros-

ecution arose out of the proclamation of President

Wilson prohibiting the use of grain or cereal for

manufacture of certain beverages. The act of

Congress, out of which the President's power gave

rise provided:

"No grains, cereals, fruit, or otlier food
product shall be used in the manufacture or
production of beer, wine, or other intoxicat-

ing malt or vinous liquor for beverage pur-
poses."

The Attornev General contended that it was the
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intention to prohibit all beverages commonly

known as beer.

The judgments were affirmed. In part the

Court said:

"The prohibitions extend to the use of food
products for making "beer, wine, or other in-

toxicating malt or vinous liquors for bever-
age purposes." These provisions are of plain
import and are aimed only at intoxicating
beverages. It is elementary that all of the
words used in a legislative act are to be given
force and meaning (Washington Market Co.
V. Hoffman, 101 U. S. 112, 115, 25 L. Ed. 782,

783); and of course the qualifying words
"other intoxicating" in this act cannot be re-

jected. It is not to be assumed that Congress
had no purpose in inserting them, or that it

did so without intending that they should be
given due force and effect. The government
insists that the intention was to include beer
and wine, whether intoxicating or not. If so,

the use of this phraseology was quite super-
fluous, and it would have been enough to

have wTitten the act without the qualifying
words."

This effectively disposes of the view taken by

some state courts that the mere use of the word

"beer" in a statute prohibits its sale regardless of

alcoholic content. The views expressed by the

Supreme Court in the case last cited are not only

sound in principle, bul find support in the com-

mon sense reason that all legislation of this char-

acter is intended to correct and prevent the evil

of intoxication, and not to {)rohibit the consump-

tion of a beverage because it bears a particular

name. If Section 241 was intended to prevent the
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sale of "malt" and "beer" regardless of alcoholic

content, its provisions were violated by the sale

of one-half of one per cent beer during the time

the National Prohibition Act was in force. The

fact that no arrests were ever made by Govern-

ment authorities for such sales to Indians is very

persuasive that the holding of the trial court in

this case was erroneous and that a reversal of that

holding is here required.

All of which is very respectfully submitted,

C. A. SPAULDING,
Attorney for Appellant.


